DESIGN REVIEW

G ood project and building design
is, at least in part, a subjective
undertaking, and community demands
must be balanced with project
economics and creativity. Careful
drafting of review standards and
flexibility in administration can help
smooth design approval although the
tension inherent in the process cannot
be eliminated.

This report addresses technical
aspects of design review in historic
areas as well as outside historic areas.
It covers legal precedents, conservation
districts that preserve the character of
existing neighborhoods, and innovative
design standards for big-box retailers
and corporate franchises. Guidelines
for drafting and implementing design
review regulations are provided.
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Design Review

Design review of projects, a common feature of land-
use control systems in England and Europe, has be-
come widespread in the United States as public
dissatisfaction with the size and style of new and ever-
larger buildings intensifies. Initially spurred by a 1978
U.S. Supreme Court decision upholding New York
City’s preservation law in Penn Central v. New York City,!
thousands of communities have enacted local preser-
vation ordinances that place strong controls on new
construction in historic areas.

And, while historic preservation continues to be
the foundation for design review, courts are increas-
ingly comfortable with design review in a much
broader context. A growing number of local govern-
ments are imposing design review on new buildings
and their environs in nonhistoric and suburban set-
tings. Communities both small and large are serving
notice that they do not adhere to the dogma “form fol-
lows function,” and are demanding a greater say in the
way buildings are designed and fit in with their neigh-
bors.

This new generation of design review programs
in characterized by increasingly sophisticated regula-
tions that make extensive use of graphics and tables to
summarize detailed information and illustrate complex
concepts like “community character” and “harmoni-
ous development.” Such visual aids increase the likeli-
hood of even-handed, consistent interpretations of the
regulations and decrease the likelihood of even-
handed, consistent interpretations of the regulations
and decrease the likelihood of court challenges. Juris-
dictions also are incorporating design review into all
phases of their land-use management systems, from
controls on demolition of existing structures to review
of site plans and final plans for new construction.

The concern over design of new projects poses
some difficult challenges for planners and lawyers
charged with the task of drafting and administering
design review regulations. Because good project and
building design is, at least in part, an inherently sub-
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jective undertaking, regulators are confronted with the
uneasy task of balancing community demands with
project economics and creativity. Careful drafting of
review standards and flexibility in administration can
help smooth the process somewhat, although the in-
herent tension in this process cannot be solved by le-
gal means alone.

DESIGN REVIEW IN HISTORIC AREAS

Although the first historic preservation ordinance was
adopted by the city of Charleston in 1931, just a few
years after the Supreme Court approved of zoning con-
trols in the Euclid case, only a handful of cities followed
suit over the next several decades. By 1960, there were
fewer than 50 such ordinances, confined mostly to cit-
ies that relied heavily on historic buildings as tourist
attractions. However, urban renewal and highway
building in the 1960s spurred growing concern over
demolition of historic buildings and prompted the
adoption of stronger ordinances in many localities.
When the Supreme Court placed its stamp of approval
on local preservation ordinances in the Penn Central
case, the die was cast, and today, communities across
the country are exercising strong controls, not only over
historic buildings but also over the design of new con-
struction in historic areas.?

Perhaps the most visible, and often most contro-
versial, power exercised by local preservation commis-
sions is the review of applications for demolition or
alteration of landmarks or for new construction in his-
toric areas (often referred to collectively as applications
for certificates of appropriateness). An application to
demolish a landmark often will engender heated ar-
guments, bringing commissions and their planning
advisers face-to-face with the difficult task of juggling
and balancing preservation goals with economic and
political pressures. Dealing with alteration proposals—
often less controversial than demolitions, but far more
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frequent—is no less difficult. The challenge here is to
encourage upgrading and continued maintenance of
existing landmarks and to guide the process of change
so that it is sympathetic to the existing character of the
historic area. In all but a few historic areas, freezing
things in time would be neither feasible nor desirable.

Setting standards for reviewing such applications
is a tricky task. Preservationists are concerned that a
demolition “not have an adverse effect on the fabric of
the district” or that new construction not be “incon-
gruous,” but rather that it should be “in harmony” with
the “character,” “significant features,” or “atmosphere”
of the area. Each of these terms is subjective and needs
to be defined and limited in some fashion to give ap-
plicants reasonable notice of what is expected of them
and to allow courts to judge the validity of the local
decision.

Setting standards for reviewing
applications for changes in historic
areas is a tricky task.

The process of setting standards to govern this re-
view and establishing sound administrative procedures
to apply them is crucial, not only from a legal stand-
point but also as a way for preservationists to evaluate
where their preservation program is leading. What kind
of development, if any, do they really want in the local
historic area? How do they intend to evaluate proposed
changes? What is the most efficient and fairest way to
administer review standards? These key questions are
discussed below, with emphasis placed on the points
in the process at which planners should pay close at-
tention to standards and procedures.

Review Standards

While preservation controls raise a host of legal issues,®
one of the most important involves the standards to be
used by an agency in reviewing an application for new
construction in a historic district. Generally, the failure
of an agency to establish in advance coherent written
standards and regulations to be applied in all cases
amounts to a denial of due process. Although preser-
vation standards often are based on taste, and are thus
subjective to a certain degree (for example, some ordi-
nances prohibit new construction in a historic area if it
is “incongruous” with existing structures), sufficient
standards can be articulated so as to pass judicial mus-
ter and give permit applicants some advance notice of
what is required of them.

In practice, courts have shown great deference to
local review bodies in this regard, as witnessed by the
language of the Supreme Court in the Penn Central case.
In rejecting the notion that regulation of landmarks is
inevitably arbitrary because it is a matter of taste, the
Court observed:

There is no basis whatsoever for a conclusion
that courts will have any greater difficulty in

identifying arbitrary or discriminatory action
in the context of landmark regulation than in
the context of zoning or any other context.*

In his treatise on land-use planning law, Professor
Norman Williams lists various considerations that
might be used by a local commission in determining
whether a proposed demolition or change is compat-
ible with the landmark or district:

= The height of a building, its bulk, and the nature of
its roof line

= The proportions between the height of a building
and its width (i.e., is the appearance predomi-
nantly horizontal or predominantly vertical?)

= The nature of the open spaces around buildings,
including the extend of setbacks, the existence of
any side yards (with an occasional view to the rear)
and their size, and the continuity of such spaces
along the street

= The existence of trees and other landscaping, and
the extent of paving

= The nature of the openings in the facade, primarily
doors and windows—their location, size, and pro-
portions

= The type of roof: flat, gabled, hip, gambrel, man-
sard, etc.

= The nature of projections from the buildings, par-
ticularly porches

= The nature of the architectural details, and, in a
broader sense, the predominant architectural style

= The nature of the materials
e Color

= Texture

« The details of ornamentation
= Signs®

Not all these considerations will necessarily be rel-
evant to every landmark or district, but the list does
suggest ways in which broad review standards may
be narrowed.

Setting review standards in historic areas with a pre-
dominantstyle. Promulgating adequate review stan-
dards is relatively simple in historic areas that have a
distinctive style or character. No one would object
strenuously if a landmarks commission rejected a pro-
posal to add a redwood railing around a second floor
porch in the Vieux Carre district in New Orleans; ev-
eryone knows that iron railings are de rigueur. In places
like New Orleans, Old Santa Fe, Old Town Alexandria,
and Nantucket, the problem virtually solves itself.
Thus, in a number of challenges to preservation restric-
tions, judges had little trouble upholding the action of
the local review body because of the district’s distinc-
tive style. The legal rationale for those decisions is best
explained in an early preservation case, Town of Deering
v. Tibbetts.®



While determination of what is compatible
with the atmosphere of the town may on first
impression be thought to be a matter of arbi-
trary and subjective judgment, under consid-
eration it proves not to be.... [T]he language
“takes clear meaning from the observable
character of the district to which it applies.”

Similar reasoning was employed to uphold a very
broad review standard in Raleigh, North Carolina, even
though the local district encompassed several architec-
tural styles (A-S-P Associates v. City of Raleigh).” The
Raleigh preservation ordinance required the local land-
marks commission to prevent activity that “would be
incongruous with the historic aspects of the Historic
District.” The owner of a vacant lot within the city’s
Oakwood Historic District claimed this “incongruity”
standard was so vague that it amounted to an uncon-
stitutional delegation of legislative authority by the city
council to the historic district commission. The Su-
preme Court of North Carolina, in a well-reasoned de-
cision, found that the incongruity standard sufficiently
limited the commission’s discretion.

The general policy and standard of incongruity,
adopted by both the General Assembly and the Raleigh
City Council, in this instance is best denominated as
“a contextual standard.” A contextual standard is one
that derives its meaning from the objectively determin-
able, interrelated conditions and characteristics of the
subject to which the standard is to be applied. In this
instance, the standard of “incongruity” must derive its
meaning, if any, from the total physical environment
of the historic district; the conditions and characteris-
tics of the historic district’s physical environment must
be sufficiently distinctive and identifiable to provide
reasonable guidance to the historic district commission
in applying the incongruity standard.

Setting review standards in historic areas without a
predominant style. The application of permit review
standards to landmarks or districts that do not exhibit
a single, distinctive style has been more troublesome
to some legal commentators, but, as the cases that fol-
low demonstrate, even when a district lacks a predomi-
nant style, courts have almost universally upheld the
local commission’s decision. In some instances in which
an ordinance contained relatively vague review stan-
dards, the court attached great importance to other cri-
teria in the local law or regulations that narrowed
commission discretion. In others, courts have looked
to background reports and surveys that were incorpo-
rated by reference into the law. Courts also have relied
on procedural protections to uphold broad standards.
In still other instances, courts have held that appoint-
ing people with special expertise to a commission helps
limit what might otherwise have been excessive dis-
cretion.

1. Narrowing broad review standards with specific
criteria. The typical preservation ordinance sets forth
broad review standards for demolition or development
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permits—often directing the commission to “maintain
the character of the district”—and then recites criteria
relating to, for example, height, texture of materials,
and architectural style to further define that broad stan-
dard. Courts have uniformly approved the broad re-
view standard in such cases. A case from the historic
small town of Georgetown, Colorado, is an excellent
example (South of Second Associates v. Georgetown, Colo.).8
In this case, the plaintiff developer alleged, among
other things, that the standard the local commission
was to apply in reviewing an application to construct
new townhouses—what effect the proposed construc-
tion might have upon “the general historical and/or
architectural character of the structure or area”—was
unconstitutionally vague. The Colorado Supreme
Court disagreed. It noted that the phrase “historical
and/or architectural significance” was defined in the
ordinance, and, more important, the ordinance set forth
“six specific criteria that focus the attention of the com-
mission and of potential applicants for certificates of
appropriateness on objective and discernible factors.”®

The court attached particular relevance to one cri-
terion that directed the commission to consider the “ar-
chitectural style, arrangement, texture, and materials
used on existing and proposed structures, and their
relation to other structures in the area,” reasoning that
“these objective and easily discernible factors give sub-
stance to the ordinance’s historical and/or architectural
character.” The court cited several decisions from other
jurisdictions that upheld similar standards and con-
cluded that the Georgetown ordinance “contains suf-
ficient standards to advise ordinary and reasonable
men as to the type of construction permitted, permits
reasonable application by the commission, and limits
the commission’s discretionary powers.”?

If a local ordinance does not contain such narrow-
ing criteria, the preservation commission would be
well-advised to adopt them by way of regulation or
informal review guidelines (assuming the commission
has power to do so).

2. Standards found in background documents. An excellent
example of a court approving a local action based on
criteria found in documents outside the preservation
ordinance involves the city of New Orleans (Maher v.
City of New Orleans). In this case, the court upheld the
New Orleans preservation ordinance, even though the city
admitted it had not articulated any review standards.

Other fertile sources are readily available to
promote a reasoned exercise of the profes-
sional and scholarly judgment of the commis-
sion. It may be difficult to capture the
atmosphere of a region through a set of regu-
lations. However, it would seem that old
city plans and historic documents, as well as
photographs and contemporary writings, may
provide an abundant and accurate compila-
tion of data to guide the commission. And,
as the district court observed, “In this case,
the meaning of a mandate to preserve the
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character of the Vieux Carre takes clear mean-
ing from the observable character of the dis-
trict to which it applies.”

Aside from such contemporary indicia of the
nature and appearance of the French Quarter
at earlier times, the commission has the ad-
vantage at present of a recent impartial archi-
tectural and historical study of the structures
in the area. The Vieux Carre Survey Advisory
Committee conducted its analysis under a
grant to Tulane University from the Edward
G. Schneider Foundation. Building by build-
ing, the committee assessed the merit of each
structure with respect to several factors. For
example, regarding the Maher cottage at is-
sue here, the Louisiana Supreme Court noted
that the survey committee “was of the opin-
ion that this cottage was worthy of preserva-
tion as part of the overall scene.” While the
Schneider survey in no way binds the com-
mission, it does furnish an independent and
objective judgment respecting the edifices in
the area. The existence of the survey and other
historical source material assist in mooring the
commission’s discretion firmly to the legisla-
tive purpose.*?

3. Procedural safeguards. Although procedural safeguards
may not prevent challenges to review standards, the
fact that there are such protections or that a landmarks
commission, because of the expertise of individual
members, is uniquely qualified to determine whether
a demolition or new development might damage the
character of a historic area has heavily and favorably
influenced a number of courts. In at least two instances,
procedural protections have received approving judi-
cial reviews. In the Raleigh case, the court thought such
protections helped ensure against arbitrary action.

The procedural safeguards provided will
serve as an additional check on potential
abuse of the Historic District Commission’s
discretion. Provisions for appeal to the Board
of Adjustment from an adverse decision of the
Historic District Commission will afford an
affected property owner the opportunity to
offer expert evidence, cross examine wit-
nesses, inspect documents, and offer rebuttal
evidence. Similar protection is afforded to a
property owner by the right to appeal from a
decision of the Board of Adjustment to the
Supreme Court of Wake County.®®

The Maher decision from New Orleans contains
parallel language.

The elaborate decision-making and appeal
process set forth in the ordinance creates an-
other structural check on any potential for ar-
bitrariness that might exist. Decisions of the

Commission may be reviewed ultimately by
the City Council itself. Indeed, that is the pro-
cedure that was followed in the present case.*

The court also observed that the Vieux Carre ordi-
nance “curbed the possibility for abuse...by specifying
the composition of that body and its manner of selection.”

Similarly, in a footnote to its decision interpreting
the Georgetown, Colorado, preservation ordinance, the
Colorado Supreme Court acknowledged the impor-
tance of acommission’s expertise as a safeguard against
arbitrary action.

Although the composition of the commission
is a matter exclusively within the municipality’s
legislative discretion, we note that the mem-
bership requirements under Ordinance No.
205 ensured that applications for certificates
of appropriateness would be considered by a
commission partially composed of persons
familiar with architectural styles and zoning
provisions in general. Such factors, while not
important in the context of the present pro-
ceeding, may weigh heavily in a Rule 106 ac-
tion concerned with an alleged arbitrary
enforcement of an otherwise valid ordinance.®

The existence of comprehensive background stud-
ies, the obvious character of most historic areas, and
the application of standards by a uniquely qualified
body all serve to distinguish historic preservation cases
from those involving architectural review boards and
aesthetic controls in less distinct areas. To a large ex-
tent, these differences help to explain why courts look
so favorably on historic preservation controls, but
sometimes view other design controls with a dubious
eye. Contrast the historic preservation cases just dis-
cussed with an aesthetic regulation case from New Jer-
sey (Morristown Road Associates v. Bernardsville).* In this
case, the court held that review standards such as “dis-
pleasing” and “harmonious” as applied to new con-
struction in a nonhistoric neighborhood were
unconstitutionally vague. Several courts have specifi-
cally recognized that cases like Morristown are not ap-
plicable to preservation disputes:

While most aesthetic ordinances are con-
cerned with good taste and beauty...a historic
district zoning ordinance...is not primarily
concerned with whether the subject of regu-
lation is beautiful or tasteful, but rather with
preserving it as it is, representative of what it
was, for such educational, cultural, or eco-
nomic values as it may have. Cases dealing
with purely aesthetic regulations are distin-
guishable from those dealing with preserva-
tion of a historic area of a historical style of
architecture.'’



Takings

Another important legal issue associated with design
review in historic districts is the “taking” issue. The
taking issue refers to the Fifth Amendment to the U.S.
Constitution, which states, in part, that: “...nor shall
private property be taken for public use without just
compensation.” The Fifth Amendment is a restriction
on the power of the federal government to appropri-
ate private property for its own use, also made appli-
cable to state and local governments by the Fourteenth
Amendment. A physical invasion of property by the
government (e.g., to build a new post office) is the
clearest example of a taking. Yet, a regulation also might
so severely impact the value of property that its en-
forcement is considered a taking.

Courts look favorably on historic
preservation controls, but sometimes
view other design controls with a
dubious eye.

Generally, regulatory takings issues are decided on
an ad hoc basis, with the court considering a variety of
factors when making its decision, including: the nature
of the economic impact, whether the regulation pro-
motes valid police power objectives, the character of
the government action, whether the regulation denies
an owner all reasonable use of his or her property, and
whether the regulation severely impacts the owner’
distinct, investment-backed expectations. In the con-
text of historic preservation, the takings inquiry is
whether a design review regulation may be so oner-
ous as to constitute a taking.*® For example, do prohi-
bitions on demolition or alteration, or restrictions on
new development, completely limit future develop-
ment opportunities or deprive the landowner of all rea-
sonable use of his or her land? It is extremely difficult
for the landowner to establish a taking under this test,
as a sampling of cases illustrates.

Perhaps the most famous historic preservation case
to litigate the takings issue was Penn Central v. New York
City, mentioned above. In that case, Penn Central pro-
posed building a 50-story skyscraper using air rights
atop New York City’s famous Grand Central Terminal,
which had just been designated a historic landmark by
the local preservation commission. Pursuant to that
designation, any proposed construction or demolition
involving a landmark required a “certificate of appro-
priateness” from the city. The city turned down Penn
Central’s application for a certificate, deciding that a
skyscraper sitting atop the terminal would so affect and
change the exterior architecture of the landmark as to
be inappropriate. The company appealed, arguing that
the denial of the permit kept the company from using
its air rights and thus was burdensome enough to con-
stitute a taking. While the lower court agreed and held
for the company, the higher courts, including the U.S.
Supreme Court, reversed and upheld the denial of the
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permit. The bottom line in the case, according to the
Supreme Court, was the fact that the property had not
lost all reasonable economic value—it could still be
used as a train station.

Penn Central demonstrates the difficulties a land-
owner faces in establishing a taking claim: Regardless
of the harsh economic and practical effects of a design
control regulation—which the courts have made clear
are treated no differently than any other land-use con-
trols—it is very difficult to demonstrate that a regula-
tion deprives a landowner of all reasonable economic value
in his property.

The Maher case, mentioned above, also included
an alleged taking claim.®®*In that case, a property owner
wished to demolish a small bungalow in the historic
Vieux Carre district in New Orleans and replace it with
an apartment building. The local preservation ordi-
nance forbade the demolition, and the owner sued,
claiming, in part, that the ordinance deprived the prop-
erty of all economic value. The U.S. Fifth Circuit Court
held that the ordinance did not constitute a taking:

Nor did Maher demonstrate to the satisfac-
tion of the district court that...the ordinance
so diminished the property value as to leave
Mabher, in effect, nothing. In particular, Maher
did not show that the sale of the property was
impracticable, that commercial rental could
not provide a reasonable rate of return, or that
other potential use of the property was fore-
closed.?

Because of the substantial legal and practical dif-
ficulties faced by property owners in establishing that
aregulatory taking has occurred, the taking issue is not
as serious a legal concern in the design review context
as the setting of adequate review standards. Neverthe-
less, planners and local officials should keep the tak-
ings issue in mind when drafting and enforcing design
review programs in historic areas, always considering
whether the regulations they draft may someday go
too far and subject them to a court challenge.

DESIGN REVIEW OUTSIDE HISTORIC AREAS

The increasing dissatisfaction with the appearance of
new buildings and their relationship to surrounding
structures and neighborhoods is manifest in the grow-
ing number of design review ordinances applicable
outside historic districts. No longer content to regulate
traditional zoning aspects of development such as bulk,
setbacks, and the like, communities throughout the
country, both small and large, are demanding a greater
say about height, architectural styles, building orien-
tation, and many other aesthetic aspects of all new
projects.

Initially, this concern over better design was most
prevalent in exclusive suburban communities, such as
Santa Barbara, California, and Fox Point, Wisconsin,
that capture a distinctive architectural style or atmo-
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sphere. One of the earliest ordinances was passed by
West Palm Beach, Florida, in the mid-1940s, followed
by a similar ordinance in Santa Barbara in 1949. Court
review of such regulations soon followed.

The West Palm Beach ordinance was struck down
in 1947 on the grounds that it bore no relationship to
the promotion of public goals (a later decision in
Florida, however, would make clear that aesthetic con-
siderations alone are a proper basis for police power
regulations). But, with the Supreme Court’s pronounce-
ments in favor of aesthetic regulation in the celebrated
Berman v. Parker case in 1954, state courts began to up-
hold design review ordinances. Thus, a 1946 law en-
acted by the village of Fox Point, Wisconsin, near
Milwaukee, that required new construction “not to be
so at variance with” the exterior appearance of exist-
ing structures so as to depreciate property values, was
upheld by the Wisconsin Supreme Court in 1955 (see
discussion below). Berman was cited as controlling pre-
cedent in that decision.

By the 1970s, many communities that exhibited a
variety of architectural styles and characters got into
the act. So-called “appearance codes” proliferated, and
today a multitude of design review-related efforts are
in place in jurisdictions both large and small across the
country. While the bulk of these efforts have been ini-
tiated by the public sector, the private sector also has
been deeply involved in this movement in some im-
portant ways. For instance, many homeowners asso-
ciations, which are established to oversee the
maintenance and upkeep of private residential com-
munities, exercise broad powers over any architectural
changes to structures owned by their members.! In
addition, developers of corporate franchises, such as
drug stores, fast-food restaurants, and gas stations, are
recognizing that more demure building design and
better site plans often translate into better neighbor-
hood relations, and thus increased business.

Design review outside historic areas poses many
of the same legal and practical challenges as protect-
ing historic structures. However, experience demon-
strates that careful planning and legal draftsmanship,
coupled with a strong commitment to common-sense
implementation and consistent administration, can do
much to make design review work.

Legal Aspects

Design review programs outside historic areas tend not
to raise takings issue questions because they are gen-
erally geared not toward stopping a project or greatly
reducing its size, but more toward ensuring compat-
ibility with surrounding structures and controlling de-
tails such as building appearance or pedestrian flow.
Rarely will conditions imposed to achieve design goals
create an absolute economic deprivation.

Instead, assuming a locality has been granted suf-
ficient power by state statute, home rule, or other au-
thority to regulate design of projects outside historic
areas, the key legal issues revolve around the standards

and procedures used for design review, and whether
they are consistent with due process. The common-
sense test used by courts to evaluate contested provi-
sions in such cases is simply whether the standard or
review criterion is sufficiently clear such that a person
of ordinary intelligence can understand what it means.

The old design review provisions (recently re-
drafted) from Henderson, Nevada, for example, would
have been a prime candidate for a court challenge on
these grounds. The regulations noted that an applica-
tion could fail architectural review if the planning di-
rector finds: “...the building alteration or addition so
unsightly, undesirable, or obnoxious in appearance or
function as to result in substantial depreciation of value
of adjacent properties, ...[or] to substantially deter ad-
jacent property owners from maintaining their prop-
erty.” Given the tremendous subjectivity granted the
planning director by this standard, the person of ordi-
nary intelligence could be expected to have difficulty
understanding what alterations or additions would be
acceptable.

Generally, design review cases from nonhistoric
areas that have reached the courts fall into two catego-
ries: those in which the local standards require com-
patibility of new projects with existing development,
and those that require distinctiveness, aimed at pre-
venting monotonous, “cookie-cutter” development. In
some instances, local ordinances include both types of
requirements (see, for example, Old Farm Road, Inc. v.
Town of New Castle).?

One of the earliest aesthetic regulation cases in-
volved a compatibility ordinance enacted by Fox Point,
Wisconsin, an upper-income Milwaukee suburb (Gates
ex rel. Saveland Park Holding Co. v. Wieland).?® The ordi-
nance established a board that could not issue build-
ing permits unless:

...the exterior architectural appeal and func-
tional plan of the proposed structure will,
when erected, not be so at variance with ei-
ther the exterior architectural appeal and func-
tional plan of the structures already
constructed...in the immediate neighborhood
or the character of the applicable [zoning]
district...so as to cause a substantial deprecia-
tion of property value in the neighborhood.

The trial court invalidated the ordinance on sev-
eral grounds, including the vagueness of the standards
prescribed to guide board review. However, the Wis-
consin Supreme Court reversed, holding that the ordi-
nance was a valid exercise of the police power and that
the standards were adequate. It noted that courts had
encountered little difficulty in assessing the impact of
public improvements on private property for purposes
of special assessments, and that to determine the im-
pact of a new structure on adjoining ones would in-
volve a similar calculus.

The second category of ordinances, those prohib-
iting excessive similarity of design, was the subject of
scrutiny in a 1985 case involving a Pacifica, California,



ordinance that precluded developments that would be
detrimental to the “general welfare” and would be
“monotonous” in design (Novi v. City of Pacifica).?* The
city denied development permits for eight condo-
minium buildings on the grounds that the anti-mo-
notony provisions were not met. In denying the
permits, however, it specifically suggested that, if the
project’s density was reduced to achieve “at-random
building placement, reduction in grading and use of
retaining walls, avoidance of the linear monotony and
massive bulky appearance, and the achievement of a
small-scale village atmosphere characteristic of Paci-
fica,” approval might be granted.

Rejecting the developer’s claim that the anti-mo-
notony standard was unconstitutionally vague, the
court attached particular importance to the way it was
applied in practice.

The challenged ordinances were not applied
to Novi in a vague manner. Indeed, vagueness
was never a problem here.... [The developers]
demonstrably understood what was re-
quired.... [The developers] deliberately chose
to litigate rather than mitigate.?

A 1984 Onhio case dealt with an ordinance with both
similarity and anti-monotony provisions (Village of
Hudson v. Albrecht, Inc.).?® The city had created an ar-
chitectural and historic board of review and directed it
to “take cognizance of the development of adjacent,
contiguous, and neighboring buildings and properties
for the purpose of achieving safe, harmonious, and in-
tegrated development of related properties.” In addi-
tion, the regulations stated that proposed structures
should not violate certain look-alike provisions. Un-
der these rules, the board could not approve an appli-
cation if more than two specified building features were
similar, including roof style; roof pitch; exterior mate-
rials; location of major design features or attached struc-
tures, such as porches and garages; and location of
entry doors, windows, shutters, and the like.

Based on this general standard, the board took
steps to stop the expansion of a shopping center that
was proceeding without its permission. The property
owner defended by arguing that the restrictions were
unconstitutionally vague.

While two dissenting justices agreed with the
owner, stating that the ordinance was based on “vague
standards that are beyond any real definition or inter-
pretation,” the majority disagreed, citing the existence
of other standards in the ordinance that defined “har-
monious” as well as requiring that the project be inte-
grated with vehicular and pedestrian traffic patterns.
Specifically, the ordinance directed the board to take
into account design, use of materials, finished grade
lines, dimensions, and orientation and location of all
main and accessory buildings in determining if the
“harmonious” standard was met.

Contrast a 1993 case from Issaquah, Washington,
which perfectly illustrates a successful challenge made
by a landowner confronted with a set of vague review
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standards (Anderson v. Issaquah).?” Wanting to build a
large commercial building on land zoned for general
commercial use, Anderson, the developer, sought the
necessary approval of the Issaquah Development Com-
mission (IDC), the agency responsible for enforcing the
city’s building design standards. Unfortunately, these
standards contained numerous vague terms and con-
cepts (e.g., developments were to be “harmonious” and
“interesting”) and failed to provide meaningful guid-
ance to the developer or to the public officials respon-
sible for enforcing the provisions.?

As originally proposed, the commercial structure
was to be built in a “modern” style with an unbroken
“warehouse” appearance in the rear; large, retail-style,
glass windows on the fagade; off-white stucco facing;
and a blue metal roof. The property was located on a
major boulevard in a “natural transition area” between
old downtown Issaquah and an area of new, village-
style construction.

Communities are demanding a greater
say about height, architectural styles,
building orientation, and other
aesthetic aspects of all new projects.

During their first review of the project, IDC com-
missioners commented upon several aspects of the de-
sign they found displeasing, including the color
scheme, the blankness of the rear wall, and the fact that
the relatively plain facade” did not fit with the con-
cept of the surrounding area.” One commissioner ob-
served that he did not think the building was
compatible with the “image of Issaquah.” The commis-
sioners continued the hearing to provide the landowner
an opportunity to modify his design.

At the next meeting, the landowner presented
modified plans that included a new building color and
modified roof materials. Still unsatisfied, the commis-
sioners struggled to provide more specific feedback.
One suggested the landowner “drive up and down
Gilman [Boulevard] and look at both good and bad
examples of what has been done....” Another member
requested a review of the shade of blue to be used, not-
ing that: “Tahoe blue may be too dark.” The commis-
sioners again continued the hearing to a later date to
allow further modifications from the applicant.

At the third IDC meeting, the landowner presented
plans that responded to the commissioners’ concerns
and featured new architectural detailing to break up
the facade, additional landscaping, and enhanced rear-
wall trim. Still unsatisfied, one commissioner presented
awritten statement of his “general observations” of the
area’s architectural character (e.g., “l see heavy use of
brick, wood, and tile. | see minimal use of stucco. | see
colors that are mostly earth tones, avoiding extreme
contrasts.”). Another commissioner noted, “There is a
certain feeling you get when you drive along Gilman
Boulevard, and this building does not give you this
same feeling.”
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After nine months of meetings and investing more
than $250,000, the understandably frustrated land-
owner volunteered to make one final modification the
building’s facing, but would make no further changes.
The IDC chose to deny the application, expressing con-
cern that the proposed building—even with the agreed-
upon modifications—would relate poorly to the
surrounding neighborhood. The city council and trial
court both upheld the denial.

Key legal issues revolve around the
standards and procedures used for
design review, and whether they are
consistent with due process.

On appeal, however, the Washington Court of
Appeals found the local design code to be unconstitu-
tionally vague:

...[T]here is nothing in the code from which
an applicant can determine whether his
project is going to be seen by the Development
Commission as “interesting” versus “monoto-
nous” and as “harmonious” with valley and
mountains. Neither is it clear from the code
just what else, besides the valley and the
mountains, a particular project is supposed to
be harmonious with....

In attempting to interpret and apply this code,
the commissioners charged with that task
were left only with their own individual, sub-
jective *“feelings” about the “image of
Issaquah” and as to whether this project was
“compatible” or “interesting.”

The point we make here is that neither Ander-
son [the developer] nor the commissioners
may constitutionally be required or allowed
to guess at the meaning of the code’s build-
ing design requirements by driving up and
down...looking at “good and bad” examples
of what has been done with other buildings,
recently or in the past. This is the very epitome
of discretionary, arbitrary enforcement of the
law.®

The Issaquah case underscores the main point to
remember regarding standards for design review: Stan-
dards must be sufficiently clear so as to give effective
and meaningful guidance to applicants as to what is
being required in terms of design without them hav-
ing to guess, and to the public officials responsible for
enforcing the standards.® Otherwise, the regulations
will be challenged frequently and may have a difficult
time withstanding judicial review.

Recent Developments

As discussed, a rapidly growing number of communi-
ties are paying attention to design review in areas out-
side historic districts, spurred by growing citizen
concern and supported by favorable court decisions.
This section discusses some of the more important re-
cent developments in the field, including the use of new
tools and approaches to ensure compatibility of new
construction with its surrounding architectural and
environmental context, such as conservation districts.

We also consider the use of design review to com-
bat traditionally problematic development types, such
as big-box retail stores and corporate franchises.

Conservation districts. Conservation districts, geared
to preserving the character of existing neighborhoods,
are being considered or have been adopted in a grow-
ing number of jurisdictions across the United States as
one alternative to more stringent historic district regu-
lations. Many conservation districts have been imple-
mented for areas that fall short of meeting the criteria
for a local, state, or national historic designation, but
which nevertheless have important cultural, visual, or
other significance. Some are intended as step-down,
buffer, or transition areas immediately surrounding a
protected historic district. Others are directed at pre-
serving the residential character of a neighborhood,
maintaining a unique community center, or emphasiz-
ing an important cultural element of a community.

Design flexibility is an important attribute of con-
servation districts as compared to historic districts.
Whereas the primary purpose of a historic district is to
protect the historic integrity of an area (usually by pre-
venting demolition and requiring appropriate renova-
tion or highly compatible new construction),
conservation districts can, depending on how they are
drafted, be much more flexible and can allow design
elements that might accent or complement a particu-
lar neighborhood feature as long as the general char-
acter of the area remains intact. Conservation districts
also can easily accommodate the protection of more
than one style or era within the district.

Conservation districts generally are an effective
means of protecting neighborhood character. They can be
specifically tailored to the needs of a discrete area,
greatly reducing the potential for problems associated
with vague design standards applicable to large areas.
Moreover, conservation district regulations are typi-
cally less stringent than historic district regulations,
thus reducing political opposition to their adoption and
enforcement. Design guidelines in conservation districts
generally are not overly detailed and are developed on
the basis of specific neighborhood concerns and features,
such as building height, setbacks, bulk, and landscaping.

Conservation districts have been established for
many different purposes, and the criteria for the defi-
nition of an area typically reflect both the visual ele-
ments that need to be protected and the community
issues giving rise to the need for protection. The diver-
sity and flexibility of conservation districts also is ap-



parent in the types of activities that are regulated and
the way they are administered. The experiences of two
cities illustrate some of the successes and problems that
have been encountered.

Dallas, Texas, has seen an upsurge in concern about
the impact of new projects outside historic areas. As a
result, the city has enacted a “conservation district”
ordinance that allows citizens to petition for special
design and other controls in areas that do not qualify
as historic districts. Designation can be initiated only
by a majority of landowners in an area and can be
granted only if the area contains “significant architec-
tural or cultural attributes” and has a “distinctive at-
mosphere or character that can be conserved by
protecting those attributes.” Once the designation pro-
cess is initiated, the city planning department prepares
a conceptual plan for the proposed district that identi-
fies important features and assets worthy of protection.
If the city council approves the plan, an ordinance is
drafted that may institute special controls on building
heights, setbacks, landscaping, and signs, and that may
include “...additional regulations the city council con-
siders necessary to conserve the distinctive atmosphere
or character of the area.”

Several separate districts show the variety of regu-
lated activity. The strictest controls apply to an area
containing English Tudor cottages built in the 1930s,
with Prairie and ranch-style, noncontextual infill struc-
tures built in the 1950s. The character of the infill struc-
tures may be preserved and remodeled, but if the style
is changed, it must conform to the existing Tudor style.
Regulations also include paint color restrictions and
significant landscaping controls. Resident participation
is extremely high, and the city receives many calls from
neighbors about what other neighbors are doing.

Another conservation district in Dallas was estab-
lished in an English Tudor area to maintain building
setbacks that became unenforceable under revised zon-
ing codes. The district protects the existing 60-foot
building setback and prohibits fences in front yards.
Large porches may be enclosed only with glass or
screens, not walls. A third area has less restrictive guide-
lines and consists of smaller craftsman and Prairie-style
houses. Visible elements are subject to review by city
staff. Although this district is supported by neighbor-
hood residents, it is typical for small violations to oc-
cur without the complaint of other residents.

The enforcement of regulations for all conserva-
tion districts in Dallas is by staff review only. Initially,
an appeal could be brought before the planning com-
mission, zoning board of adjustments, or the city coun-
cil. After a problem arose with this approach, however,
review was limited to the zoning board of adjustment
on the basis of its quasi-judicial authority to determine
whether the ordinance was correctly interpreted by the
planning director.

In Massachusetts, there is no specific enabling au-
thority for conservation districts, and the requirements
for historic preservation status are very restrictive.
However, under home rule authority, many municipali-
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ties have enacted conservation districts and related or-
dinances. Because there is a definite awareness of the
significant historic architecture in the Cambridge area,
there is also a high interest in preserving historically
or architecturally significant community features that
do not meet rigid historic preservation standards.

Conservation districts are an effective
means of protecting neighborhood
character.

Compared to the administration of conservation
districts in other states, the administration of the Cam-
bridge districts is very structured and complex. There
are two levels of review: Mandatory review applies to
new structures over 750 square feet, and advisory re-
view applies to all other remodeling and construction.
The reviews are conducted by commissions that are
administered under the state historic commission man-
agement umbrella. The commissions are made up of
residents in the district, with one state historic com-
mission seat.

The majority of reviews conducted are in the ad-
visory, nonbinding category. These cases typically con-
sist of remodeling projects, including decks, dormers,
and bay window expansions. Some in the private sec-
tor generally see this level of review as an unnecessary
safeguard and consider the requirement a waste of
time. The city sees the process as an educational op-
portunity and as a means of allowing the public an
opportunity to participate and comment.

Even with this structured administrative frame-
work, the two main districts that have been established
in Cambridge are functionally very different. The Half-
Crown district comprises 75 residential buildings on
very small lots near Harvard Square, a major commer-
cial area with significant historical features. The prin-
cipal interest of the property owners is to protect the
residential area from outside influences, particularly
office and commercial uses. The property owners are
so involved in the district that it is almost self-govern-
ing. The group reportedly has a definite “us versus
them” approach, which sometimes includes the city in
the “them” category.

The second district is the Mid-Cambridge district
and includes about 2,000 buildings. Beginning in the
1950s, large houses were being demolished to make
way for “modern” seven- to eight-story apartment
buildings. In response, the city amended the zoning
code in the 1970s to encourage small-scale, townhouse/
condominium development and attached single-fam-
ily additions. This led to problems associated with the
resulting high densities, including reduced parking and
the loss of yards, open space, and large trees. While
this trend slowed during the late 1980s because of the
national economy, the conservation district now helps
to monitor growth and preserve the neighborhood
character. In addition, the area was downzoned as the
result of “recasting” the townhouse ordinance.
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Because many jurisdictions have conservation dis-
tricts that have been in place for several years, those
drafting new ordinances can now draw on a variety of
useful models from around the country. These exist-
ing models can be evaluated and used as the basis for
developing new ordinances without “reinventing the
wheel.” Recently adopted programs include Lincoln,
Nebraska; Orlando, Florida; and Portland, Oregon, in
addition to the examples mentioned above.

Design standards for large retail establishments. The
meteoric rise of large-scale retail stores such as Wal-
Mart has been one of the headline planning stories of
the 1990s. Commonly called “big-box” retailers, these
enterprises typically occupy more than 50,000 square
feet and derive their profits from high sales volumes.
While such stores vary widely in size and market niche,
they tend to share common design features, including:
large, rectangular, single-story buildings with standard-
ized, often blank facades; reliance on auto-borne shop-
pers who are accommodated by acres of parking; and
no-frills site development that often eschews commu-
nity or pedestrian amenities such as trees or sidewalks.

Such stores depend on high visibility from major
public streets. In turn, their design determines much
of the character and attractiveness of major streetscapes
in the city. The marketing interests of many corpora-
tions, even with strong image-making design by pro-
fessional designers, can be detrimental to acommunity’s
sense of place when they result in massive individual
developments that do not contribute to or integrate
with their surroundings in a positive way.

An increasing number of communities are worried
about the aesthetic blight of big-box retailers (in addi-
tion to the economic impact on existing downtown
merchants and the sprawl-inducing effects of such de-
velopment). In response, they are enacting standards
and guidelines to control the aesthetics of such estab-
lishments. One example is Fort Collins, Colorado,
which has adopted some of the most comprehensive
guidelines and standards in the country to shape the
appearance and impact of big-box retailers. In adopting
its new standards, the Fort Collins City Council noted:

These standards and guidelines are a response
to dissatisfaction with corporate chain mar-
keting strategy dictating design that is indif-
ferent to local identity and interests. The main
goal is to encourage development that con-
tributes to Fort Collins as a unique place by
reflecting its physical character and adding to
it in appropriate ways.

Before adopting its big-box standards, Fort Collins
already had detailed regulations in place dealing with
signage and landscaping, the typical means by which
communities attempt to soften the visual impact of re-
tail superstores. Yet Fort Collins was interested in mov-
ing beyond such traditional approaches, and at the time
was fortunate enough to have a strong economy and a
creative staff and local elected officials who could af-

ford to resist the temptation of large tax revenues the
superstores might generate. The city decided to focus
on requiring a basic level of architectural variety, com-
patible scale, pedestrian and bicycle access, and miti-
gation of negative impacts.

Communities are enacting standards
and guidelines to control the aesthetics
of big-box retailers.

The resulting regulations apply to new “large” re-
tail establishments (i.e., any one or a collection of retail
establishments in a single building, occupying more
than 25,000 gross square feet of lot area, or an addition
to an existing large retail establishment that would in-
crease the gross square feet of floor area by 50 percent).
They include both “standards,” which are mandatory;,
and “guidelines,” which are not mandatory but are
provided in order to educate planners, design consult-
ants, developers, and local staff about the design ob-
jectives. The standards are not intended to limit
creativity; rather, the city hopes they will serve as a
useful tool for design professionals to engage in site-
specific design in context. The standards and guide-
lines address the following issues.

Architectural character. To prevent blank, windowless,
faceless facades, the standards

= Forbid uninterrupted length of any facade in ex-
cess of 100 feet (by requiring recesses, projections,
windows, awnings, and arcades)

= Require that smaller retail stores that are part of a
larger principal building have display windows
and separate outside entrances

= Direct the use of a repeating pattern of change in
color, texture, and material modules

« Dictate variations in roof lines

= Require that each principal building have aclearly
defined, highly visible customer entrance with
distinguishing features like canopies or porticos.

Color and materials. To ensure higher-quality develop-
ment, the standards

= Require predominant exterior materials to be of
high quality, such as brick, wood, sandstone, or
other native stone

= Require facade colors to be of “low reflectance,
subtle, neutral, or earth tone colors,” and prohibit
the use of high-intensity or metallic colors

= Prohibit the use of neon tubing as an accent
material.

Relationship to surrounding community. To ensure that
superstores are compatible with surrounding streets
and commercial and residential development, the stan-
dards require



= All facades visible from adjoining properties and/
or public streets to contribute to the pleasing scale
of features of the building and encourage commu-
nity integration by featuring characteristics simi-
lar to a front facade

= All sides of a principal building that directly face
abutting public streets to include at least one cus-
tomer entrance

= Minimum setbacks for any building facades of 35
feet, within which a six-foot earth berm planted
with evergreen trees must be included if the facade
faces adjacent residential uses

= Loadingdocks, trash collection, and other outdoor
storage and activity areas to be incorporated into
the overall design of the building and the land-
scaping, so that the visual and acoustic impacts are
fully contained

e The provision of community and public spaces
such as water features, clock towers, or patio seat-
ing areas.

Pedestrian flows. To encourage pedestrian accessibility,
the standards require

= Sidewalks of at least eight feet in width along all
sides that abut public streets

= Sidewalks along the full length of any facade fea-
turing a customer entrance and any facade abut-
ting a public parking area

= Internal pedestrian walkways to provide weather
protection features such as awnings within 30 feet
of all customer entrances

= Internal pedestrian walkways must be distin-
guished from driving surfaces through the use of
special paving materials.

Parking lots. To prevent huge expanses of asphalt sepa-
rating the superstores from streets, the standards en-
courage structures to be located closer to streets and to
break parking areas up into modules separated by land-
scaping and other features. No more than 50 percent
of the off-street parking area for the entire property
shall be located between the front facade and the pri-
mary abutting public street.

The Fort Collins standards provide a strong model
for other communities concerned about mitigating the
aesthetic impacts of large-scale retailers on the local
landscape. Other jurisdictions should be careful, how-
ever, to tailor new standards to their own local politi-
cal and economic contexts.*

Design standards for corporate franchises. Big boxes
aren’t the only retail outlets being subjected to an in-
creasingly stringent and sophisticated generation of
design review programs. Local governments are real-
izing that smaller-sized businesses may just as quickly
erode community character if not properly integrated
with their natural and architectural surroundings.
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Design review can ensure that drug stores, roadside
motels, gas stations, and the like are designed so as to
respect community character. Such design review ef-
forts have been particularly successful with corporate
franchises, especially gas stations and fast-food restau-
rants, since many of these are controlled by national
chains that are beginning to understand how sensitive
design can make good business sense. R. L. Fleming in
1994 discussed the evolution of today’s standardized
franchise designs and explaind how communities can
use design review to require corporate franchises to re-
spect community character.®

Fleming notes that both gas stations and chain res-
taurants cater to, and rely heavily on, the automobile,
and their most prominent design features are attribut-
able to the car. Since the bulk of their customers arrive
by road, corporate marketing departments demand
instant recognition from passing motorists. As a result,
gas stations feature tall, colorful, well-illuminated signs
displaying the corporate logo, often visible from miles
away. Chain restaurants rely on oversized architectural
details (e.g., golden arches), bright colors, and huge
banners advertising the current sale or promotional
gimmick. Not only do these stores cater to the auto-
mobile, but they also encourage further sprawl by con-
tinuing to require more land and higher
parking-lot-to-building ratios, and by marketing ag-
gressively to new suburban development. Rehabilita-
tion of older facilities is unusual for both gas stations
and fast-food chains, since both find it more cost-effec-
tive to invest in new construction.

The need for speed and convenience also influ-
ences franchise design, resulting in site plans that em-
phasize efficiency over respect for community
character. Gas stations feature additional pumps to re-
duce wait times, pay-at-the-pump stations to allow fill-
ups without ever entering the store, and broad, brightly
lit canopies covering large service plazas to shelter cus-
tomers from the weather. Anxious to accommodate
rushed motorists, stations emphasize self-service and
incorporate convenience stores selling quick snacks for
the road. Fast-food chains configure sites to allow
ample parking and easy auto access to and from the
drive-through window. The cumulative effects of such
design features are structures and sites that disregard
their surrounding community context in favor of the
bottom line, allowing marketing concerns to trump
aesthetic compatibility.

Fortunately, many such chain stores are locally
owned, and independent franchise owners have sig-
nificant say over such important design issues as de-
cor and landscaping. Some independent owners have
learned that compatibility with the surrounding neigh-
borhood makes good business sense. In Asheville,
North Carolina, for example, one new chain gas sta-
tion in the Biltmore Station neighborhood has been
designed so sensitively that it almost looks like an an-
nex to the adjacent, historic church. The station’s owner
notes that his profits are much higher than they would



12 Inquiry Service Report

be if his station looked like any of the surrounding
cookie-cutter chain outlets.®

Smaller-sized businesses may just as
quickly erode community character if
not properly integrated with their
natural and architectural surroundings.

Not wanting to rely exclusively on enlightened
franchisees, however, local governments are using de-
sign review to require higher-quality development
from the franchises. They are requiring the same types
of features, discussed above, that are being applied to
big-box retailers: sensitive landscaping, smaller signs,
appropriate lighting, setbacks uniform with existing
development, muted colors, and architectural styles
and materials consistent with local traditions. Also, rec-
ognizing that drive-through windows are major
sources of revenue for fast-food restaurants, local gov-
ernments are conditioning approval of such windows
(if allowed by the underlying zoning restrictions) on
the incorporation of design features that mitigate con-
gestion and traffic-related impacts, such as sidewalks
and landscaping.®

Opportunities for design review are increasing as
corporate franchises move into new areas, such as
downtowns, to take advantage of marketing opportu-
nities away from their traditional strongholds, the sub-
urban neighborhoods and interstate highways.
Adjusting to these new locations often means tailoring
their facilities in sensitive ways, perhaps by adding
underground parking or reconfiguring floor plans to
fit narrow historic buildings. The major food-service
corporations (e.g., McDonald’s, Burger King) have
shown a willingness to adapt to unusual spaces if it
makes good economic sense: Being a good neighbor
can promote a healthy corporate image, which trans-
lates into increased sales.

Many communities are enjoying significant
progress in their efforts to increase the quality of fran-
chise design. The design guidelines for Albemarle
County, Virginia, for example, feature a McDonald’s
restaurant as a model to be emulated, “an example of
architecture compatible with historically significant
local buildings” (according to the Albemarle County
Department of Zoning).

If necessary, however, local officials are going to
court to enforce their design review programs, as was
illustrated in a 1991 case from Holden, Massachusetts.®
In that case, a local government refused a request from
the Mobil Corporation to install a large, 19-foot canopy,
similar to those the company installs on most of its sta-
tions, on a gas station in a historic district. A Massa-
chusetts Superior Court upheld the denial, agreeing
that the canopy would be incompatible with the sur-
rounding architecture. In its opinion, the court under-
scored the importance of the local preservation
commission’s role in preserving the local architectural
and cultural heritage.

Communities attempting to regulate the design of
corporate franchises should be clear in their guidelines
about the exact type of design they want. Extensive il-
lustrations and definitions should be used to explain
difficult concepts like “community character” to fran-
chise owners and their architects. Local planners should
be ready and willing to negotiate on design issues. They
should educate themselves as to the economic needs
of a franchise so they can suggest economically feasible
alternatives to standard design templates. They should
be able to cite examples from similar communities
showing how changes mandated by design review re-
guired minimal investment (as a percentage of total
project cost) and were recouped many times over in
good will and customer loyalty. Finally, communities
should be firm and strong-willed in enforcing their
design review programs, if necessary defending their
systems in court. As Ed McMahon, director of the Con-
servation Fund’s American Greenways Program, has
noted, “If you accept the lowest common denomina-
tor in development, you’ll get it every time. If you in-
sist on something better, you’ll get that almost every
time.”%

New applications for neotraditional design
standards. Neotraditional development, also known
as New Urbanist development or traditional neighbor-
hood development (TND), has enjoyed such booming
growth and popularity over the last few years that, to-
day, most every planner is familiar with its basic te-
nets. Neotraditional neighborhoods attempt to
recapture the sense of community found in successful
neighborhoods that have endured for half a century or
more by replicating the design elements of those neigh-
borhoods and by fostering pedestrian-friendly environ-
ments that discourage reliance on the automobile.

Many of the most sensitively designed neotraditional
developments, such as Southern Village in Chapel Hill,
North Carolina, are making extremely positive aesthetic
contributions to the communities in which they are
built. Typical design features of these developments
include: front porches to encourage interaction with
neighbors; garages that face alleys, rather than front
streets, to de-emphasize the importance of the auto-
mobile; and narrow streets to discourage fast traffic in
residential areas. Neotraditional developments also
feature a mix of land uses to minimize the amount of
driving time between home and work and other ser-
vices, and a variety of housing types to encourage a
diverse community, rather than one segregated by in-
come or other socioeconomic factors. Above all, new
development is encouraged to merge seamlessly with
the surrounding built and natural environment, rather
than ignoring the context in which it is built.

What is unusual is the increasing number of de-
sign review programs that are applying neotraditional
design principles in new and unconventional ways.
Local jurisdictions are learning that the principles of
New Urbanism may just as easily be applied to a stor-
age warehouse as they can to a residential subdivision.



A good example of this trend is Hudson, Ohio, a fast-
growing suburb of Cleveland, which recently adopted
design standards for industrial development that in-
corporate many neotraditional principles. Rather than
allowing new industrial development to consist of
bland, blank-walled warehouses isolated in an indus-
trial park, as happens in so many communities, the
Hudson requirements attempt to ensure that industrial
development is compatible to the greatest extent pos-
sible with its natural and aesthetic surroundings.

Specifically, the Hudson zoning ordinance requires
that all industrial development be consistent with com-
munity standards for architectural design. Structures
should have elements that are interrelated and ordered.

The size and proportion of windows and wall
openings should be related to one another and to the
spaces between them within the overall facade. A group
of structures should be designed as a single architec-
tural entity, rather than as a collection of unrelated fa-
cades. Architectural character and detailing is required
for all sides of structures in the public view. Efforts must
be made to reduce the overall visual impact of large
structures by using berming, landscaping, or architec-
tural solutions to give the illusion of an apparently
smaller mass. Building siting and orientation must take
into account the relationship of new buildings to the
street, parking areas, and other buildings, and must
minimize disturbance of vegetation, wetlands, wood-
lands, riparian corridors, and other natural features.
Landscaping and screening requirements provide an
opportunity to create and preserve an identity for the
specific site, while also relating the site to the commu-
nity as a whole.

IMPLEMENTING AND ADMINISTERING
DESIGN REVIEW

As the law relating to design review both inside and
outside historic areas becomes more settled, efficient
and effective administration of design review ordi-
nances is becoming increasingly important. Because
local planners often are responsible for acting as staff
to local review bodies, they are in a position to help
improve the administrative and procedural aspects of
design review. Below are some general guidelines that
communities should keep in mind when drafting and
implementing design review regulations.®” As design
review becomes more commonplace, local governments
need to take all possible steps to anticipate criticism that
design review procedures are overly burdensome and
the entire process is inherently subjective.®

Employ Community-Based Approaches
to Design

As noted above, design review programs in historic
areas that feature consistent building styles usually fea-
ture the common architectural heritage as a reference
point. Because newer neighborhoods do not always
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have a distinctive architectural style, however, it is par-
ticularly important that such areas attempt to reach a
consensus on what matters to citizens in the way of
design elements. Invariably, as experience is showing,
review that goes beyond a primary focus on building
design is most effective.

Commissions and preservationists are
learning the importance of
concentrating efforts and attention on
major cases and avoiding extended
review of minor items.

Recent advances in computer technology have
made the difficult process of defining a community
“vision” much simpler and less expensive. Computer-
ized visual simulations are being used heavily in a va-
riety of contexts to assist planners and elected officials
in determining what proposed land-use activities will
look like if approved. The Minnesota Department of
Transportation, for instance, uses computerized visual
simulations to help people understand how roads will
look using different design options (e.g., different
widths, various shoulder treatments, with bike trails
versus without bike trails). Other communities are us-
ing visual simulations to determine what proposed
subdivisions will look like, to show the effect of bury-
ing utility wires, and the benefits of tree conservation,
among other things.*

One particular type of simulation, known as a Vi-
sual Preference Survey, is a trademarked technique that
allows members of a community to jointly determine
what type of development they find most acceptable.®
A visual simulation generally consists of a series of
slides featuring different types of physical environ-
ments shown to a group of people who then rate the
images they see on a sliding scale, usually “+10” (best)
to “~10” (worst). Each participant provides a personal
rating for each image; thus, the same image might re-
ceive a “+10” from one person who responds very posi-
tively and a “- 4 from another person who responds
somewhat negatively. Average scores for each image
summarize the types of development most acceptable
to all participants.

In communities in which such techniques have
been used, such as Metuchen, New Jersey, the results
have been dramatic, with some images rating almost
100 percent positive and others rating almost 100 per-
cent negative. The survey in Metuchen confirmed that
some types of development were very acceptable to a
large number of local residents, while others were not.

Across various communities that have used such
a process, images typically scoring very high include
pristine natural areas, established neighborhoods, and
new development designed according to neotraditional
principles (e.g., narrow streets, mixed uses, pedestrian-
friendly features). Images that tend to score negatively
include parking lots, large-scale roads, industrial fa-
cilities, and deteriorating urban centers. Traditional
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suburban development tends to score poorly when
presented alongside neotraditional development.

Advocates of the process note that the technique
can be a powerful tool for bringing together disparate
interests in the pursuit of a “common vision,” which
in turn can lay the political groundwork for support of
what can often be a contentious regulatory process.
Critics of the process, however, note that such slide
presentations can be prohibitively expensive in many
small- and mid-scale planning projects.

Ensure Administration by a Well-Qualified,
Adequately Supported Board

As noted, several court decisions make clear that the
application of review standards by an expert board will
go a long way towards supporting the reasonableness
of the regulatory process. Including architects and other
design professionals on such a board comforts the ju-
diciary when claims are made that review standards
are vague and the process subjective.

Of equal importance, the review board must have
resources available to establish and administer design
standards, especially if detailed design review is to take
place. A background study and adequate continuing
staff support are essential to effective and equitable
design review. Communities should seek professional
assistance either in-house or through consulting firms
to ensure that the review board gets competent advice
and that design restrictions are followed in practice.

Supplement Written Design Standards with
Visual Aids and Guidebooks

An increasing number of communities are publishing
illustrated design books and are undertaking educa-
tional efforts in the development community to help
reduce delays when applications are submitted. Visual
design guides might graphically illustrate, for example,
what constitutes a “compatible” or “harmonious” de-
sign. Computerized visual simulation tools also can be,
as noted above, excellent tools to clarify desired aspects
of new construction to potential developers.*

Do Not Concentrate Solely on Detailed
Building Design Review

Commissions and preservationists are slowly learning
the importance of concentrating their efforts and atten-
tion on major cases and avoiding extended review of
minor items, such as spacing of pickets in a fence, de-
sign of wrought iron gates, and similar issues that have
led to heated political controversy in the past. Experi-
ence shows that government design regulations are
most effective in dealing with issues like building
height, pedestrian pathways, street furniture, landscap-
ing, and other more straightforward aspects of site de-
sign, rather than with the architecture of a specific
building. Unless the community desires buildings of a
distinct architectural style, it may well be advisable to

set general parameters and leave the actual building
design in the hands of the developer’s architect.

Integrate Design Review with Other
Planning Goals

While design review of a specific site can do much to
protect the character of an area, the relationship of a
project to the overall development in a district is of
equal importance. An up-to-date local comprehensive
plan is perhaps the best source for determining pre-
ferred development principles and patterns for a com-
munity.

Keep Records

Now that many local ordinances have real “teeth,” lo-
cal commissions must improve their record keeping,
particularly minutes and transcripts from hearings
dealing with projects that are controversial and may
end up in litigation. The development of an institu-
tional record ensures the consistent interpretation of
regulations—and fair treatment of applicants—over time.

Draft Efficient Procedural Requirements

The most effective design review programs are char-
acterized by streamlined administrative procedures
that not only comply with the law, but also reduce time
and resource requirements for local staff and applicants.
Some examples of ways to make procedural require-
ments more efficient include the following:

= Preparing a succinct summary sheet of local pres-
ervation requirements that can be handed out to
applicants by building officials.

= Holding preapplication meetings. Misunderstand-
ings can be avoided if the project proponent is
given a chance to meet informally with staff and
commission members prior to submitting a formal
application.

= Imposing time limits. Many local governments are
placing limitson the time alocal commission hasto
consider a project once a completed application is
submitted. These time limits usually range from 30
to 60 days.

= Allowing generic approvals of preapproved sign
designs. Some commissions have published book-
lets that contain five or six preapproved sign de-
signs for a special area, such as a historic district. If
the applicant adopts one of these preapproved
signs, the normal review process can be waived.

Be Sure Sufficient Political Will Exists to Enforce
and Maintain a Design Review Program

The tale of the design guidelines for the Three Rivers
Parkway in Allegheny County, Pennsylvania, sounds
a cautionary note for other communities concerning the



political will needed to ensure long-term acceptance
and enforcement of design review programs. The park-
way connects the new Pittsburgh airport to the down-
town and serves as a major gateway into the city of
Pittsburgh. Along its route lies a dramatic series of hills
and beautiful river valleys, some of which had been
obscured by insensitive past development. Pittsburgh,
a number of other municipalities, and the county all
have land bordering the parkway.

Local governments need to take steps to
anticipate criticism that design review
procedures are burdensome and that
the process is subjective.

In 1992, seeking to create a distinctive new visual
identity for this important entry corridor into Pitts-
burgh and to ensure quality development and protect
the natural environment, Allegheny County commis-
sioned a “workbook for implementation” that sought
to turn the parkway into an attractive, sensitively de-
signed thoroughfare that could serve as a major eco-
nomic asset and complement the new airport. The
workbook included tough new design standards and
guidelines in a variety of areas, including: uniform sign
regulations, including controls on new billboards and
off-premises signs; buffers, setbacks, and landscaping
standards, including tree protection provisions; stan-
dards to restore and protect unique and environmen-
tally sensitive areas; and building and site design
guidelines intended to ensure compatibility with ex-
isting development.

Effective implementation of the workbook re-
guired adoption of the design review program by all
affected jurisdictions in order to protect as much land
along the parkway as possible. Counties in Pennsylva-
nia have only limited land-use regulatory authority.
Signing up the municipalities to the popular plan did
not prove to be difficult, and, within 18 months, seven
jurisdictions had adopted the design standards and
guidelines. The popular plan even won a national
award for its stringent, farsighted, regional approach
to design review. Soon the entire planning effort was
threatened, however, when Wal-Mart applied for a per-
mit to build a new mega-store alongside the parkway
in North Fayette Township. The proposed big-box de-
velopment would consume almost an entire stream
valley and would have required dozens of variances
from the new design guidelines, tree protection regu-
lations, and sensitive lands preservation standards.
Local officials hesitated, wondering whether to uphold
the design guidelines, deny the variances, and miss out
on an opportunity to substantially increase the local
tax base; or grant the variances, allow the development,
and effectively gut the new plan not only for them-
selves but for all the communities along the parkway.
Local citizens, furious with the proposed development,
threatened a lawsuit if the variances were granted and
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the design standards were not enforced.

In the end, North Fayette Township repealed the
design guidelines altogether, choosing short-term eco-
nomic development over long-term aesthetic enhance-
ment of Three Rivers Parkway. The repeal effectively
ruined the chances for uninterrupted implementation
of the design standards along the entire parkway. Soon
several other jurisdictions followed suit, allowing large,
poorly sited and designed commercial development to
mar the parkway.

The lesson? Be sure sufficient political will exists
not only to adopt a design review program, but also to
enforce standards even when tempted with big projects.
Just as important, review standards should be no more
stringent than the community is willing to enforce. If
standards are too tough, the political pressure may be
too great to grant variances or repeal the standards al-
together, especially when faced with the difficult choice
of economic development versus aesthetic compatibility.

1438 U.S. 104 (1978).

2 The best local design guidelines for historic areas will address
design review issues in the larger context of communitywide
needs and preferences, which ideally will be articulated in a
comprehensive plan or similar document. For a good example,
see the 1995 Historic District Conservation Guidelines pre-
pared for the Over-the-Rhine Historic District in Cincinnati,
published by the local planning department. Although pre-
pared specifically for the historic district, the guidelines con-
tain “development principles” applicable to the entire com-
munity (e.g., “The development, preservation, and mainte-
nance of housing should be encouraged for persons of all in-
come levels.”).

3 For a discussion of these issues, see Christopher J. Duerksen,
“Historic Preservation Law,” in The Law of Zoning and Plan-
ning, 4th ed., edited by Arden Rathkopf (New York: Clark
Boardman, Co., Limited, 1975), Release 63, 1997; Christopher
J. Duerksen, ed., A Handbook of Historic Preservation Law (Wash-
ington, D.C.: The Conservation Foundation, 1983); Richard J.
Roddewig, Preparing a Historic Preservation Ordinance, Plan-
ning Advisory Service Report no. 374 (Chicago: American
Planning Association, 1983).

4 438 U.S. 104 (1978), p. 133.

5 Norman Williams, American Land Planning Law, 3.31 Sec. A.07.
A good discussion of preservation criteria can be found in
Weiming Lu, “Preservation Criteria: Defining and Protecting
Design Relationships,” in Old and New Architecture: Design Re-
lationships (Washington, D.C.: Preservation Press, 1980), 180.
As Lu notes, some local ordinances use sketches to illustrate
standards. These sketches are typically contained in docu-
ments incorporated by reference into the ordinance.

105 N.H. 481, 202 A.2d 232 (1964), p. 232.
258 S.E.2d 444 (1979).
580 P.2d 807 (Colo. 1978), p. 810.

The six criteria to be considered were: (1) the effect of the pro-
posed change on the general historic and/or architectural
character of the structure or area; (2) the architectural style,
arrangement, texture, and materials used on existing and pro-
posed structures, and their relation to other structures in the
area; (3) the effects of the proposed work in creating, chang-
ing, destroying, or affecting otherwise the exterior architec-
tural features of the structure upon which such work is done;
(4) the effects of the proposed work upon the protection, en-
hancement, perpetuation, and use of the structure or area; (5)
the use to which the structure or area will be put; and (6) the
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condition of existing improvements and whether or not they
are a hazard to public health or safety.

See also Faulkner v. Town of Chestertown, 428 A.2d 879 (Md.
1981).

516 F.2d 1051 (5th Cir. 1975).

Ibid., p. 1063.

A-S-P Associates v. City of Raleigh, 258 S.E.2d 444 (1979), p. 455.
Mabher v. City of New Orleans, 516 F.2d 1051 (1975), pp. 1062—
1063.

South of Second Associates v. Georgetown, Colo., 580 P.2d 806
(Colo. 1978), pp. 808-809, n. 1.

103 N.J. Super. 58, 394 A.2d 157 (1978).

A-S-P Associates v. City of Raleigh, 258 S.E.2d 444, (N.C. 1979),
p. 450. Quoting Arden Rathkopf, The Law of Zoning and Plan-
ning, 4th ed. (New York: Clark Boardman, Co., Ltd., 1975),
Sec. 15.01, p. 15-4. See also City of Santa Fe v. Gamble-Skogmo,
Inc., 381 P.2d 13, (N.M. 1964), p. 17.

See David Bonderman, “Federal Constitutional Issues,” in
Christopher J. Duerksen, ed., A Handbook of Historic Preserva-
tion Law (Washington, D.C.: The Conservation Foundation,
1983), 350-68. Also see Christopher J. Duerksen and Richard
J. Roddewig, Takings Law in Plain English (Washington, D.C.:
American Resources Information Network, 1994).

516 F.2d 105 (5th Cir. 1975), rehearing denied, 521 F.2d 815
(1975), cert. denied, 426 U.S. 905 (1976).

Mabher v. City of New Orleans, 516 F.2d 1051 (1975), p. 1066. For
other cases illustrating the difficulty of a property owner es-
tablishing a taking as a result of a preservation ordinance, see
William C. Haas & Co. v. City and County of San Francisco, 605
F.2d 1117 (9th cir. 1979) (95 percent reduction in value held
not a taking); and South Terminal Corp. v. Environmental Pro-
tection Agency, 504 F.2d 646 (1st cir. 1974) (forced 40 percent
vacancy of parking lots held not a taking).

William J. Mallett, “Homeowner Associations: Characteristics,
Problems, and Prospects (Planning Advisory Service [PAS]
Memo) (Chicago: American Planning Association, January 1998).
259 N.E.2d 217 (N.Y. 1970).

69 N.W.2d 217 (Wisc. 1955), cert. denied 350 U.S. 841 (1955).
215 Cal.Rptr. 439 (Cal.App. 1985).

Other cases upholding design review ordinances include Reid
v. Architectural Review Board, 192 N.E.2d 74 (Ohio 1963); State
ex rel. Stoyanoff v. Berkely, 458 S.W.2d 305 (Mo. 1970).

458 N.E.2d 852 (Ohio 1984).
851 P.2d 744 (Wash. App. 1993).

Excerpts from the challenged design provisions of the
Issaquah Municipal Code:

16.16.060(B). Relationship of building and site to adjoining
area: Buildings and structures shall be made compatible with
adjacent buildings of conflicting architectural styles by such
means as screens and site breaks, or other suitable methods
and materials.... Harmony in texture, lines, and masses shall
be encouraged....

16.060(D). Building design: Evaluation of a project shall be
based on quality of its design and relationship to the natural
setting of the valley and surrounding mountains.

Building components, such as windows, doors, eaves, and
parapets, shall have appropriate proportions and relationship
to each other, expressing themselves as a part of the overall design.

Colors shall be harmonious, with bright or brilliant colors used
only for minimal accent. Exterior lighting shall be part of the
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architectural concept. Fixtures, standards, and all exposed
accessories shall be harmonious with the building design.
Monotony of design in single or multiple building projects
shall be avoided. Efforts should be made to create an inter-
esting project by use of complimentary details, functional ori-
entation of buildings, parking and access provisions, and re-
lating the development to the site. In multiple building
projects, variable siting of individual buildings, heights of
buildings, or other methods shall be used to prevent a mo-
notonous design.

Anderson v. Issaquah, 851 P.2d 744 (Wash. App. 1993), p. 76.

The importance of including more precise review criteria to
narrow broad review standards also was illustrated by the
contrasting result in the Morristown case noted above. Other
cases striking down design review provisions include Hankins
v. Borough of Rockleigh, 150 A.2d 63 (N.J. App. 1959) (regula-
tions invalid in light of active physical development of local-
ity); R.S.T. Builders v. Village of Bolingbrook, 489 N.E.2d 1151
(1. App. 1986) (regulations invalid due to vagueness and fail-
ure of ordinance to prescribe adequate standards to control
review commission’s actions); and Waterfront Estates Dev., Inc.
v. City of Palos Hills, 597 N.E.2d 641 (lll. App. 1992).

For more information on drafting and implementing big-box
retail standards and the Fort Collins case study, see Christo-
pher J. Duerksen, “Site Planning for Large-Scale Retail Stores,”
PAS Memo, April 1996. Also see Constance Beaumont, How
Superstore Sprawl Can Harm Communities and What Citizens Can
Do about It (Washington, D.C.: National Trust for Historic
Preservation, 1994).

Ronald Lee Fleming, Saving Face: How Corporate Franchise De-
sign Can Respect Community ldentity (Planning Advisory Ser-
vice Report no. 452) (Chicago: American Planning Associa-
tion, 1994).

Paul Clark, “Businesses Can Blend with Beauty,” Asheville Citi-
zen-Times, December 10, 1996.

See Fleming, Saving Face, for an excellent visual essay on fran-
chise design alternatives.

Mobil Oil Corp. v. Holden Historic District Commission, Supe-
rior Court Civil Action no. 91-01434, December 9, 1992. See
the detailed discussion of this case in Fleming, Saving Face,
16.

Clark, “Businesses Can Blend with Beauty.”

Hamid Shirvani, Urban Design Review: A Guide for Planners
(Chicago: Planners Press, 1981; and Donald Erickson, “Legis-
lating Urban Design,” The Western Planner 7, no. 2 (March/
April 1986).

For more detailed information on creating and administering
an effective design review program, see Mark L. Hinshaw,
Design Review, Planning Advisory Service Report no. 454 (Chi-
cago: American Planning Association, 1995).

See, for example, Looking at Change Before It Occurs (Washing-
ton. D.C.: Scenic America, 1993), videocassette, 17 min., which
describes various types of two- and three-dimensional visual
simulations.

For more information on Visual Preference Surveys, see James
Constantine, “Design by Democracy,” Land Development,
Spring-Summer 1992, 11.

See Appendix A, “Visual Simulation Tools,” in Tree Conserva-
tion Ordinances: Land-Use Regulations Go Green by Christopher
J. Duerksen, Planning Advisory Service Report no. 446 (Chi-
cago: American Planning Association, 1993).



Design Review | Volume 32/ Number 9
September 2000

E-43017



